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Deed Poll Guarantee

THIS DEED is made as 2 deed poll on %5 %.M_, 2001.

By

BHP LIMITED (ACN 004 028 077) a company incorporated in
Victonz, Austraha, whose registered office is at 43 1:'ic:um: BHP Tower,

Bourke Place, 600 Bourke Sweer, Melbourne, Victona 3000, Ausmalia
(BHP)

m favour of each Creditor.

Recital

Under the DLC Mexger Implementton Agreement (as defined below),
BHP has agreed wath Billiton to issue this Guarantee in respect of
certain conmacrual obligations as descdbed in this Guarantee.

1T 1S DECLARED s foliows:

Definitions and Interpretation

11

Definitions
In this Guarantse:

Billiton means Billiton Pl, 2 company incorpo:atcd in England with

registered number 3196209, whose registered office is at 1-3 Szand, London
WC2N 5HA, United I\mgdom

Billitonn Guarantee means the deed poll guarantee issued by Billiton on or
abour the date of this Guarantee pursuant 1o the DLC Merger
Implementadon Agreement

Billiton Ordinary Shares means the ordinary shares in the capiral of Billiton

irom ume 1o ame.
Crediror means any Person to whom or to which any Obligaton is owed.

DLC Merger Implementadon Agreement means the agreement entered
into berween BHP and Billiton dated 19 March 2001.

Exisung Obligation means, 1n reladon to:

(a) any agreement or exclusion referred to in Clause 4; or
(b) any termuinaton of this Guarantee; or
(c) any amendment to this Guaranree,

any Obligaton incurred before, or anising out of any Obligaton incurred
before, the ume at which the relevant agreement, exclusion, terminaton oz
amendmens: becomes effecave, or adsing out of any commirted or
uncommitted credit or sumular facilicy available for use ar that gme

Obligaton means:

(=) any oohg-auon of Billiton or a Pancipal Debror under the agreements
set out in Schedule 1,
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Deed Poll Guarantee

any contracrual obligaton of Billon or 2 Pancipal Debror whether
entered into prior to or after thus Guarantee which may be specified
from time o time to BHP by nodce given to 1t by Billiton after the

date of this Guarantee; and

any other contractual obligaton (whether acrual or conungent,
prmary or secondary, or otherwise) incurred after the date of this
Guarantee by:

(1) Bulliton or,

(1) to the extent guaranteed by Billiton, by any Principal Debror,

other than, in each case, any obliganon:

(1) explicitly guaranteed in wrung by BHP (otherwise than under
this Guarantee);

{1} where the aangement under which the obligaton was or is
incurred, or the terms of issue of the obligadon, explicidy
provide(s) that the obiigation is not to be guaranteed by BHP,
or where the Creditor has explicitly agreed or explicidy agrees
that the obligaton is not to be guaranteed by BHP;

(111 owed to BHP or ant of its Subsidiaries or to any Subsidiary of
Billiton;
(tv)  of Bilhton under or in connecton with the Billiton Guarantee

or any other guarantee by Billiton of any obliganon of BHP or
any Subsidiary of BHP;

) excluded from the scope of this Guarantee as provided in
Clause 4 (Exclusion of Certain Obligadons) or Clause 5
(Terminartion) provided that obligadons previously exchuded
under Clause 4 may be notified for re-inclusion pursuant to
paragraph (b) abore;

(vi)  consistng of an obliganon to pay to a Creditor an amount 10
compensate for any deducdon or withholding for or on
account of Tax from any payment to that Creditor, where no
such deduction or withholding would be required as a result
of parment being made by BHP under this Guarantee rather
than by the relevant Prncipal Debtor under the guaranteed
obliganon;

(vii)  of Billiton under a guarantee, to the extent that the guaranteed
obligation is not a contacrual obligaton or is of 2 oype
referred to in any of paragraphs (i) to (v1) of this defiminon; or

(vii) owed to holders of Billiton Ordinary Shares, in theur capacity
as holders of such shares.

Person includes an individual, company, corporadon, fism, parmership, jomnt
venrure, associaton, must or agency of 2 state (in each case, whether or not
having a separate legal personzhiry).

Principal Debror means at any tme, any Person any of whose conuacrual
obligations ase at that ome guaranteed by Billiton.
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Deed Poll Guarantee

Sharing Agreement means the DLC Strucrure Sharing Agreernent entered
into berween BHP and Billiton on or about the same date 25 this Guarantee.

Subsidiary has the same meanng as given in the Sharing Agreement.

Tax has the same meaning as given in the Shanng Agreement.

§2 Interpretation

Headings are for convenience only 2nd do not affect interpretanon. The
following rules of interpretanon apply unless the context requires otherwise.

(a)

®)

0

o

In this Guarantee, any reference to an obligation or a guaranter includes
an obliganon expressed to be assumed oz, as the case may be, 2
guarantee expressed to be given and any reference to a guarantee
includes zn indemmiry or other assurance against loss. Obliged,
guaranieed, owed, ncurred, due, umpaid or similar words shall be similarly
construed.

The singular includes the piural and conversely.
A gender includes all genders.

Where a word or phrase is defined, 1ts other grammauncal forms have
a corresponding meaning,

A reference to a person includes 2 body corporate, an unincorporated
body or other endry and conversely.

A reference 1o 2 Clause or Schedule 1s 1o a clause or schedule of this
(Guarantee.

A reference to any agreement or document is to that agreement oz
document as amended, novated, supplemented, varied or replaced
from dme to ume, except to the extent prohibited by this Guarantes.

A reference to any legislaton or 1o any provision of any legislaton
includes any modification or re-enactment of it, 2 legislanve provision
subsdrured for it and all reguladons and statutory instruments issued
under 1t.

A reference to wriang includes a facsimile transmission and any
means of reproducing words in a tangible and permanendy visible
form.

Mentoning anything after include, includes or including does not
lirnit what else might be included.

Effect Of This Deed Poll

This Guarantee shall 1ake effect as 2 deed poll for the benefit of each
Creditor mndividuallr.

vxzs SOVI0735527y1 202312320 28052000
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Deed Poll Guarantee

3.  Guarantee
3.1 Guarantee by BHP

BHP uncondidonally and irrevocably, as 2 conanuing obliganon:

{a) guarantees to the Creditor to whom it 1s owed the proper and
puncrual payment by Billiton or the relevant Prncipal Debror of each
Obliganon; and

(b) undertakes 1o that Creditor thay, if for any reason Billiton or the
relevant Proncipal Debtor doss not make such payment on its due
date, BHP shall pay the amount due and unpaid 1o the Creditor upon
wrtten demand by the Creditor.

3.2 BHP liable for obligations as sole or principal debtor

{a) Subject to paragraph (b), BHP is hable for the Obligatons as sole oz
principal debtor and not merely as surery.

(®) Demand may not be made under thus Guarantee without
(1) a demand first having been made on Billiton or the relevant

Principal Debror (as the case may be); and/or
(1) to the extent, if any, that the tezms of the relevant Obligaton
of Billiton or the relevant Panapal Debrtor require such
recourse, recourse first being had 1o any other Pexson, any
security or any other nght or remedy.
3.3 Liabilities and obligations remain unaffected
Unless otherwise provided in this Guarantee, the liabilines and obliganons of
BHP under this Guarantee mn relagon to an Obligaton will not be affected or
. S .f .

discharged by any act, omission, neglect, event or maner which would nort

affect or discharge the liabilities or obligatons of Billiton or the Princapal

Debror owed 1o the relevant Creditor including:

(2) any winding-up, dissolution, insolvency or analogous proceeding of,
or any change in consttution or corporate idenury or loss of
corporate idendty by, Billiton, or any other Person;

(b) a Creditor agreeing with Billiton or the Principal Debtor any vaziadon
or deparrure (however substannal) of or from the terms of any
Obliganon; or

{c) a Creditor grantng anv ume or any indulgence whatsoever to Biliiton
or the Poncipal Debror.

3.4  Discharge or release of liabilities and obligations

Any discharge or release of any liabilines and obligatons of BHP under this

Guarantee, and any composinon or arrangement which BHP may effect with

any Creditor 1n respect of any such habiiiges or obliganons, shall be deemed

1o be made subject to the conditon that it will be void to the extent that any

or all of any payment or secuncy whuch the Creditor mav previously have

received or may subsequently receive from any Person in respect of the
vizs SEI0TIESTIVE I[N 29BN
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3.5

relevant Obliganons is ser aside, reduced or otherwise dimunished under any
applicable law or proves 1o have been for any reason mvalid.

Variation, departure, etc after termination of Guarantee

No compositon, arrangement, or other limitation, variadon or deparmure
agreed by a Creditor (or any person duly acung on behalf of the relevant
Creditor) with Billiton after tecminanon of this Guaraniee or the exclusion of
that Obliganon will be binding on BHP (or extend its labilines and
obliganons under this Guarantee) except 10 the extent, if an, that:

(2) BHP explicitly agrees in wnang to it at the same gme as Billiron; or

®) 1t reduces BHP’s obligatons or liability under this Guarantee.

Exclusion of Certain Obligations

4.2

4.3

Excluded obligations

Subject to Clauses 4.2 and 4.3, BHP and Billitont mar at any tme agree 10
exclude obligadons of a pardcular trpe, or a pardcular obligaton incurred
after a future ome from the scope of this Guarantee (Excluded
Obligations) and those Excluded Obﬁga!ioﬁs will not be Obligations for the
purpose of this Guarantee with effect from such furure ume.

In the case of obligatuons of a pardcular type, the furure tme must be at least
3 mnonths afrer the date on which notce of the relevant exclusion is given,
and, in the case of a parucular obliganon, the furture dme must be a1 least 3
business days after that date.

£xisting obligations

No Exisung Obligaton can be an Excluded Obligadon.
Supplemental deed poll and notice

(z) An obliganon or rrpe of obliganon cannot be an Excluded Obligadon
unless and unnl BHP caters 1nto 2 supplemental deed poll specifiing
the relevant exclusion and the nme at which it is 1o become effecare.

) Notice that a rype of obligation shall be an Excluded Obligaton, of
the tme at which such exclusion is to become effectve, and of the
date of the related supplemental deed poll, must be given in
accordance with Clause 7.2,

(c) Notce that 3 particular obligaton shall be an Excluded Obligaton
and of the wme at which such exclasion is to become effecave must
be given to the Person who would have become 2 Creditor if such
obligation were not an Excluded Obligation in wrtng addressed 1o
such Person at the last address of such Person known to BHP and
will be effectve when delivered o thar address. It will not be
necessary for the related supplemental deed poll to have been entered
into before that nonoce is sent, nor for the notce to state the date of
the related supplemental deed poll.

vims 300
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5. Termination
5.1 Termination after termination of Sharing Agreement

Subjecr 1o Clause 3.3, this Guarantee may be terminated by BHP with

immediate effect by giving notice in accordance with Clause 7.2 at 2ny ume

after the Sharing .Agreement terminates or otherwise ceases o have effect.
5.2  Termination pre-termination of Sharing Agreement

(a) Subject to Clauses 5.2(b), 5.2(c) and 5.3, BHP mary at any ame
terminate this Guarantee by giving not less than 3 months nodce n
accordance with Clause 7.2.

=) Subject 1o Clause 5.2(c), BHP shall not serve such notce unless
Billiton agrees 1o such terminadon before such notce 1s given.

{c) BHP may at any tme terminate this Guarantee br notce in
accordance with Clause 7.2, which rerminaton shall not require the
agreement of Billiton, if:

() the Billiton Guarantee has been terminated or ceased to have
effect or if nodce of terminaton has been given under the
Billiton Guarantee; or
1) a resolution is passed or an order is made for the hquidaton
or winding up of Billiton or a receiver or similar person is
appointed in respect of all of 1ts property, assets or
undertaking.
53  Existing obligation
No such terminadon will be effecove with respect to ant Exisung Obligaon.
8. Amendments
6.1 Future amendment

Without prejudice to Clause 4:

(a) Subject to Clause 6.2, BHP mav at any ume amend ths Guerantee,
with effect from the future ime it determines, in any wary, even if it
may prejudice Creditors.

(b) That furure tme must be at least 3 months after the date on which
notice of such amendment is given 1n accordance with Clavse 7.2.

{c) Any such amendment shall require the prior agreement of Billiton 1f
Billiton’s agreement would then be required to a rerminanon of this
Guarantee under Clavse 3.2,

6.2 Existing Obligation

No such amendment shall be effecove with respect to any Exasung
Obliganon.

vry SOL10TIEE2vE 203313320 28053001
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83

) |

Supplemental deed poll

No such amendment shall be effecave unless and ung! BHP enters o 2

supplcmcnml deed poll specifving the relevant amendment and the ame at
which 1t 1s 10 become effecove.

Notice

Notce of any such amendment, of the ame ar which it is to become

effecave, and of the date of the related supplemental deed poll, must be given
i accordance with Clause 7.2,

Notices

=
™

Address for notices

Any notice, demand, consent or other communication given in connecnon with
this Guarantee:

(a) must be in woung in English and addressed to the mntended recipient
at the address shown below:
in the case of Billiton: 1-3 Swand
London WC2N 3HA
United Kingdom
Tel: +44 20 7747 3800
Fax: +44 20 7747 3911

Attenvon: Group Legal Counsel

1n the case of BHP; The Chifley Tower
2 Chifler Square
Srdney NSW 2000
Ausmalia
Tel: =61 292304000
Fax: +061 292303333

Anendon: BHP Vice President
and Chief Legal Counsel

c/o Chairman of Parme:ss
Allen Allen & Hemsley

or the address last nonded by the intended recipient to the sender;

(b) must be signed by 2 person duly authozsed by the sender; and

(c) will be taken to have been given when delivered, received or lefr 2t
the above address. If delivery or receipt occurs on a day when
business is not generally carmied on in the place to which the nodce is
sent, oz 1s later than 4pm (local wme), it will be taken to have been

duly given at the commencemens of business on the nzxt dav when
business is generally carned on in that place.

vrzs SOVIDTRIN 20331 I 29.05.200°
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T2

i}

Notices to be advertised

(a) BHP must give any notce under Clause 4.3(b), 3.1, 3.2(2) 2nd (¢},
6.1(b) or 6.4 once by adverusements in the Finanaal Trmes and in the
Austrabian Finandal Review (out, if at any ume BHP determines that
advertdsement m either such newspaper Is not practczable, the relevant
advernsement mayv instead be published 1n such other newspapers
circulatng generally in England and the mainland of Austraba 2s BHP
shall determine).

(b) Any such nonce shall be deemed given on the later of the date of
publication in such newspapers in Engiand and in Australia.

Keeping of deed poll

BHP shall keep one onginal of this Guarantee 2nd of any relzted
supplemental deed poll at the prncipal office for the tme being in Sydney of
BHP. A counterpart of such documents shall be kepr at the registered office

for the dme being 1n London of Billiton. Such documents shall be available

for inspecton at such locations on reasonable notce during the normal
business hours of that office.

General

8.1

8.3

8.4

Prohibition and enforceability

Anr provision of, or the applicanon of any provision of, this Guarantee
which 1s void, illegal or unenforceable in any junsdicton does not affect the
validiry, legalitr or enforceability of that provision in any other junsdicaon ox
of the remaiming provisions in that or any other jugsdicnon.

Further assurances
BHP shall take all steps, execure all documents and do everything reasonably

required to give effect to its habihaes and obligadons contemplated by this

deed poll

No novation

BHP may not novate any of s lizbilines or obligations under this Guarantee,
in whole or part.

Governing law and jurisdiction

(a) This Guarantee is governed by and constued 1n accordance with
English law.

(®) BHP irrevocably agrees thart the courts of England are to have non-
exclusive junsdicoon to serde any dispute which may azise out of orin
connecuon with this Guarantee.

() BHP irrevocably submits to the junisdicnon of such courts and wanves

any objecnon to proceedings in any such court on the ground of

vass SEVIETISSI 2UI2M320 2905 20
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-

venue or on the grm.:rtd that the proceedings have been broughtin an
mnconvenient forum.

B.5 Attorney

Each antorney executng this Deed states that he or she has not received
nouce of the revocaton or suspension of his or her power of attorney.

8.6  Process Agent

(=) BHP irrevocably appoints Trusec Limited of 35 Basinghall Street,
London EC2V 3BD a2s its agent to accept service of process in
England in any legal acton or proceedings agsing out of or in
connecuon with this Deed, service upon whom shall be deemed
complete whether or not forwarded to or received by BHP.

(b) If the BHP process agent ceases to be able to act as such or to have
an address in England, BHP irrevocably agrees to appoint 2 new
process agent in England within 14 days.

(c) Nothing in this Deed shall affect the right to serve process in any
other manner perminted by law or the right to bring proceedings in
any other junsdicnon for the purposes of the enforcement or
execution of any judgement or other sertlement in any other courts.

veos SOIOTISE T 2033123
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Schedule 1
Existing Debt Obligations of Billiton

A, US$ 1500 000 000 Credit Agreement

Credit Agreement dated 19 December 1997 (as amended) reladng to 2
commited revolving credit facility, onginally berween Billiton Ple, Billiton
Finance BV, Billton Alumimium Auswalia Py Limited, Billiton Austalia
Fimance Pry Ltd 2s Obligors, Bank of Amencz Intemadonal Limited, Barclays
Capial, Chase Manhattan Plc and Union Bank of Swizerland as Amangers,

the financal mstrutons named therein and Bank of Amenca Internaconal
limited as Facility Agent.

B. US$S 2 000 000 000 Credit Agreement

Crecit Agreement dated 8 September 2000 (as amended) relating to 2
commirnted revoiving credit facility and a commirted term loan faciliry,
onginally berween Billiton Plc and Billiton Finance BV as Onginal
Borrowers, Bank of Amenca Internanonal Limited, Barclays Capirtal, Chase
Manharan Ple 25 Arrangers, the finandal instrudons named therein and
Bank of America Internatonal Limited as Facilitr Agent.
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EXECUTED and debivered ac 2 deed in Svdney, Ausalbia.

SIGNED on behalf of 3
BHP LIMITED )

by 1zs artorney in the presence of: §

) . Signarure
/)Q wed //\ jw/\, /-25 @:)méir?i/:v\.j
Wimes§ v

Dk ierge

Pant name

Pont name
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